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DEPARTMENT  OF  AGRICULTURE 
Soil  Conservation  Service 
7  CFR  Part  624 

Emergency  Watershed  Protection 
Program 

agency:  Soil  Conservation  Service 
(SCS),  USDA. 

action:  Final  rule. _ 

summary:  This  action  prescribes 
regulations,  policies,  and  procedures  to 
govern  the  Emergency  Watershed 
Protection  (EWP)  Program.  The  action 
amplifies  and  revises  previous  rules  for 
the  program  and  culminates  a  regulatory 
review  of  the  program  as  directed  by  the 
Secretary  of  Agriculture. 

EFFECTIVE  DATE:  November  17. 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 
Harris  W.  Judy,  Acting  Director,  Project 
Development  and  Maintenance,  Soil 
Conservation  Service,  P.O.  Box  2890, 
Washington,  D.C.  20013;  (202)  447-3527. 
The  Final  Impact  Statement  describing 
the  options  considered  in  developing 
this  final  rule  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  Harris  W.  Judy. 
SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary’s  Memorandum  1512-1  to 
implement  Executive  Order  12291,  and 
has  been  classifred  "nonmajor.” 

It  will  not  affect  the  national  economy 
by  $100  million  or  more,  nor  will  it  cause 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 

Federal.  State  or  local  government 
agencies,  or  geographic  regions.  It  will 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Norman  A.  Berg,  Chief,  Soil 
Conservation  Service,  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

'There  will  be  no  major  increase  in 
cost  or  prices  for  consumers, 
individuals,  industries.  Federal,  State,  or 
local  government  agencies  or  geographic 
regions. 

The  rule  will  govern  a  program  of 
technical  and  financial  assistance  in 
which  participation  is  voluntary.  Thus,  it 
will  not  impose  any  unnecessary 
regulatory,  information  or  compliance 
burden  on  small  businesses, 
organizations,  or  governmental 
jurisdictions  as  defined  in  the 


Regulatory  Flexibility  Act,  Public  Law 
96-354  (5  U.S.C.  601). 

Genera/— Title  IV  of  the  Agricultural 
Credit  Act  of  1978  (Public  Law  95-334) 
authorizes  certain  emergency 
conservation  programs  to  control  wind 
and  water  erosion,  rehabilitate 
agricultural  lands,  conserve  and 
enhance  water  supplies,  and  reduce 
hazards  to  life  and  property  in  the  event 
of  natural  disasters.  Section  401  of  Title 
IV  authorizes  a  program  of  assistance  to 
agricultural  producers  for  emergency 
measures  to  control  erosion  and 
rehabilitate  farmlands  damaged  by 
natural  disasters  that  have  created  new 
conservation  problems.  Section  402 
authorizes  a  program  of  assistance  to 
agricultural  producers  for  emergency 
water  conservation  or  enhancement 
measures  during  periods  of  severe 
drought.  Section  403  authorized  a 
program  of  assistance  for  emergency 
measures  to  retard  runoff  and  prevent 
erosion  as  necessary  to  safeguard  lives 
and  property  when  natural  occurrences 
cause  sudden  impairment  of  a 
watershed. 

The  Secretary  of  Agriculture  has 
delegated  the  authority  provided  by 
Sections  401  and  402  of  Title  IV  to  the 
Agricultural  Stabilization  and 
Conservation  Service.  He  has  delegated 
the  authority  to  carry  out  the  program 
authorized  by  Section  403  to  Ae  Soil 
Conservation  Service  (SCS).  The 
program  authorized  by  Section  403  is 
similar  to  the  Emergency  Watershed 
Protection  (EWP)  Program  administered 
by  SCS  under  authority  provided  in 
Section  216  of  the  Flood  Control  Act  of 
1950  (Public  Uw  81-516). 

Although  the  authority  provided  by 
Section  216  of  the  Flood  Contrql  Act  has 
not  been  rescinded,  appropriations  for 
the  EWP  program  are  now  provided 
under  Title  IV  of  the  Agricultural  Credit 
Act.  This  has  the  effect  of  substituting 
the  authority  provided  in  the 
Agricultural  Credit  Act  for  the  previous 
authority  where  program  operations  are 
concerned.  However,  this  rule  is 
intended  to  govern  the  EWP  program  as 
it  operates  now  or  may  operate  in  the 
future  under  either  the  authority 
provided  in  Section  403  of  the 
Agricultural  Credit  Act  of  1978  or  the 
authority  provided  by  Section  216  of  the 
Flood  Control  Act  of  1950. 

The  Secretary  of  Agriculture  has 
directed  that  the  Department's 
emergency  conservation  programs  be 
carried  out  so  that  they  are:  (1) 
uniformly  responsive  in  emergencies;  (2) 
limited  to  practices  and  measures  that 
are  economically  and  enviroiunentally 
defensible;  and  (3)  efficiently 
administered.  This  rule  has  been  written 
to  comply  with  that  directive. 


This  rule  completes  a  regulatory 
review  of  the  EWP  program  under 
Executive  Order  12291.  On  December  13, 
1978,  a  notice  of  intent  to  review  the 
regulations,  policies,  and  procedures 
governing  the  EWP  program  was 
published  in  the  Federal  Register  (43  FR 
58192).  This  notice  included  a  request 
for  comments  and  suggestions  fix)m  the 
public.  The  1978  notice  was 
supplemented  by  an  advance  notice  of 
proposed  rulemaking  and  request  for 
additional  public  comment  on  the 
implementation  of  the  emergency 
conservation  authorities  provided  by  the 
Agricultural  Credit  Act.  This  advance 
notice  was  published  on  July  25. 1979  (44 
FR  43477).  ^oposed  rules  to  govern  the 
EWP  program  were  published  for  public 
comment  on  September  18, 1979  (44  FR 
54073). 

These  rules  were  developed  in 
consultation  with  personnel  from  the 
U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior;  the  U.S. 

Forest  Service.  Department  of 
Agriculture;  and  representatives  from 
the  Office  of  the  Secretary  of 
Agriculture. 

Public  Comment— AM  comments 
received  in  response  to:  (1)  the 
December  13, 1978,  notice  of  intent  to 
review  the  regulations  governing  the 
program;  (2)  ^e  advance  notice  of 
proposed  rulemaking  published  on  July 
25, 1979;  and  (3)  the  proposed  rule 
published  on  September  18, 1979,  were 
considered  in  developing  the  final 
regulations  to  govern  the  EWP  program. 
Paragraph  numbers  referred  to  in  the 
public  comments  are  contained  in  the 
draft  rules  published  on  September  18. 
1979  (44  FR  54073).  The  full  text  of  all 
written  comments  received  is  on  file  and 
available  for  public  inspection  in  Room 
5247,  South  Agriculture  Building,  14th 
and  Independence  Avenue,  S.W., 
Washington.  D.C.  20013.  A  summary  of 
the  principal  points  made  in  the  body  of 
comments  and  the  responses  to  them 
follow: 

Comment — One  comment  questioned 
the  necessity  for  two  separate  agencies 
in  the  Department  of  Apiculture 
administering  emergency  conservation 
programs. 

Response — One  objective  of  the 
Secretary’s  directive  on  the 
implementation  of  Title  IV  programs 
was  to  eliminate  overlap  and 
duplication  among  emergency 
conservation  programs  wherever 
practical  and  appropriate  to  the 
purposes  of  the  programs.  Several 
alternatives  for  the  administration  of  the 
three  programs  authorized  by  Title  IV 
were  developed  in  response  to  the 
Secretary’s  directive.  One  of  these 
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alternatives  would  have  consolidated 
the  administration  of  all  emergmicy 
conservation  programs  for  ncm-Federal 
lands  in  one  agency. 

The  following  factors  were  considered 
in  evaluating  this  wnd  other  altemativesc 
(1)  differences  in  the  nature  of  the  three 
programs  authorized  under  Title  IV;  (2) 
differences  in  the  program  resources  and 
activities  necessary  to  effectively  carry 
out  the  three  emergency  conservation 
authorities;  (3)  differences  in  the 
capability  of  USDA  agencies  to  carry 
out  the  programs  authorized  imder  Title 
rV;  and  (4)  legislative  history  as  it 
reflects  congressional  intent. 

After  the  altematiyes  were 
considered,  it  was  determined  that  the 
purposes  of  Title  IV  could  best  be 
achieved  if  the  authority  to  administer 
the  programs  authorized  under  Sections 
401  and  402  were  delegated  to  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  and  the 
authority  to  administer  the  program 
authorized  under  Section  403  was 
delegated  to  SCS. 

CoTTune/if— Section  624.5  defines  the 
two  broad  types  of  emergency 
situations — exigency  cund  nonexigency 
were  vague  and  needed  clarification. 

Response — ^The  definitions  of 
exigency  and  nonexigency  situations 
(§  624.5]  has  been  revised  to  improve 
clarity.  The  revised  definitions 
distinguish  between  exigencies  and 
nonexigencies  according  to  the 
probability  that  the  threats  to  life  or 
property  caused  by  a  watershed 
impairment  will  be  realized  over  the 
near-term.  An  exigency  exists  to  the 
extent  that  the  near-term  probability  of 
damage  is  sufficiently  high  as  to  demand 
immediate  action.  A  nonexigency 
emergency  exists  when  the  near-term 
probability  of  threat  to  life  or  property  is 
high  enough  to  be  considered  an 
emergency  but  not  so  critical  as  to 
constitute  a  public  exigency. 

Comment— An  agreement  should  be 
reached  between  the  sponsors  and  SCS 
that  provides  for  (a)  conducting  an 
assessment  of  upland  watershed 
situations  and  (b)  requiring  that  an 
accelerated  program  of  upland  soil  and 
water  conservation  measures  be 
considered  instead  of  instream  EWP 
assistance  if  it  can  be  demonstrated  that 
such  upland  measures  would  reduce  the 
potential  for  future  damages  along 
streams. 

Response — ^The  regulations  emphasize 
the  need  to  relieve  imminent  hazards  to 
life  and  property  fix)m  floods  and  the 
products  of  erosion  imder  the  emergency 
conditions.  Emergency  watershed 
protection  work  is  not  intended  to  be  a 
long-range  solution  for  the  problems  of  a 
watershed.  Emergency  measures  are 


limited  to  the  minimum  that  will  reduce 
the  threat  to  life  and  property  to  the 
degree  to  whidi  such  threat  existed 
before  impairment  of  the  waterahed. 
Other  programs,  sudi  as  the  Small 
Watarohed  Program  (Pub.  L  83-566), 
jHTOvide  authority  to  develop  long-term 
soluticms  that  include  the  use  of  soil  and 
water  conservation  practices  and  other 
nonstructural  means  instead  of  channel 
modification  work  if  they  are  more 
economically  defensible  and 
environmentally  sound. 

Comment— respondents 
commented  that  the  10-day  limit  for 
obligating  funds  and  the  subsequent  30- 
day  period  for  completing  the  emergency 
work  in  exigency  situations  do  not 
provide  enough  time  to  carry  out  the 
program. 

Response — Section  624.5(c)(1)  has 
been  modified  to  permit  extensions  of  10 
days  for  obligating  funds  and  30  days  for 
completing  the  work. 

Comment — Section  624.5  limits  the  use 
of  rock  riprap,  cribbing,  and  piling  to 
protect  roads,  bridges,  buildings,  and 
public  facilities.  One  comment 
expressed  concern  that  this  restriction 
would  not  allow  the  use  of  structural 
solutions  for  streambank  stabilization 
except  where  private  and  public 
facilities  are  involved.  Another 
respondent  addressed  this  restriction 
but  added  a  concern  for  water  quality 
above  a  public  water  supply. 

Response— The  rules  have  been 
revised  to  eliminate  the  list  of  measures 
that  may  or  may  not  be  installed.  The 
concern  for  water  quality  has  been 
addressed  in  §  624.6. 

Comment— Hihe  last  sentence  in 
§  624.5A(4)  is  not  clear;  i.e.,  does  it  mean 
that  rock  riprap,  cribbing,  and  piling 
cannot  be  used  on  private  property  at  all 
or  can  those  measures  plus  any  offier 
stabilizing  methods  be  used? 

Response — ^The  list  of  measures  has 
been  removed  finm  this  section.  The  list 
of  measures  included  were  intended  as 
examples  that  might  be  installed. 
Measures  may  be  installed  on  private 
property  but  must  clearly  accrue  public 
benefits. 

Comments — Section  624.5A  and  B 
’  should  be  reviewed  to  provide 
assistance  in  restoring  public  water 
supplies  through  the  use  of  structural 
measures  in  landslide  conditions. 

Response — ^Emergency  watershed 
protection  authorization  limits 
assistance  to  measures  for  runoff 
retardation  and  soil  erosion  prevention 
to  safeguard  life  and  property. 
Streambank  stabilization,  using 
structural  measures,  is  allowed  if  there 
is  demonstrated  public  benefit  and  the 
project  is  economically  and 
en^dronmentally  defensible.  Each 


individual  project  is  evaluated,  and  if 
streambank  stabilization  meets  the 
criteria  established  for  the  program,  it 
would  be  eligible. 

Restoration  of  public  facilities,  such 
as  the  treatment  plant  in  a  public  water 
supply,  is  not  eli^ble  for  EWP 
assistance.  Assistance  in  repairing 
damages  to  public  utilities  is  available 
from  the  Federal  Emergency 
Management  Agency  (FEMA)  or  other 
Federal,  State,  or  lo^  programs. 

Comment— Seveve\  commenters  noted 
that  the  80-20  percent  cost  sharing 
arrangement  for  nonexigency  work  is 
inequitable.  In  major  disasters,  funds 
available  to  local  sources  would  be 
totally  inadequate  to  finance  their  share 
of  the  cost 

Response — One  of  the  primary 
purposes  of  the  regulatory  review  of  the 
emergency  watershed  program  was  to 
improve  the  uniformity  of 
responsiveness  in  emergency  situations. 
These  regulations  have  been  drafted  to 
achieve  that  purpose  not  only  in  the 
degree  of  assistance  and  the  conditions 
under  which  it  is  offered  but  also  in  the 
basic  ability  of  the  program  to  respond 
in  emergencies. 

Before  the  regulatory  review  of  the 
program,  the  Federal  share  of  the 
construction  costs  of  emergency 
measures  was  generally  at  or  near  100 
percent  Under  this  condition,  available 
funds  were  often  exhausted  a  few 
months  after  the  fiscal  year  began, 
which  left  the  program  without  funds 
with  which  to  respond  to  subsequent 
emergencies.  Although  additional  funds 
were  generally  supplied  through 
supplemental  appropriations,  often  they 
were  not  available  for  many  months.  In 
some  cases,  one  or  more  years  lapsed 
between  the  date  of  an  emergency  and 
the  date  when  emergency  measures 
were  actually  installed.  This  raised 
serious  questions  not  only  about  the 
equity  and  uniformity  of  the  program’s 
response  capability  but  also  about  the 
nature  of  the  problems  being  addressed 
with  emergency  funds. 

Federal  funds  may  bear  up  to  100 
percent  of  the  cost  of  constructing 
emergency  measures  in  exigency 
situations.  In  nonexigency  situations. 
Federal  funds  may  bear  up  to  80  percent 
of  construction  costs.  This  reflects  a 
basic  policy  of  Federal  assistance  in 
emergency  situations;  i.e.,  not  to  assume 
complete  responsibility,  which  is  usually 
accompanied  by  a  decline  in  private  and 
local  responsibility,  initiative,  and 
control.  The  non-Federal  share  may  be 
in  cash  or  in-kind  and  may  come  fi^m 
project  sponsors  or  the  owners  or  users 
of  land  on  which  the  measures  are  to  be 
installed.  During  the  time  that  the 
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program  has  operated  under  this  cost¬ 
sharing  arrangement,  no  emergency 
situation  has  gone  unaddressed  for  lack 
of  funds  and  manpower  with  which  to 
respond. 

Often  the  benefits  of  emergency 
watershed  protection  accrue  at  the  local 
level.  Willingness  to  pay  part  of  the  cost 
by  those  who  receive  the  benefits  is 
regarded  as  a  partial  test  of  the  criterion 
that  the  benefits  justify  the  costs.  In  this 
context,  failure  of  project  sponsors  and 
others  to  reprogram  available  funds  and 
manpower  in  nonexigency  situations  or 
to  make  additional  resources  available 
raises  serious  questions  about  the 
soundness  of  the  measures  proposed  for 
installation  as  public  investments. 

The  provision  that  Federal  funds  may 
bear  up 'to  80  percent  of  the  cost  of 
constructing  emergency  measures  in 
nonexigency  situations  has  been 
retained  in  the  final  rule. 

Comment — One  comment  indicated 
that  Z20  days  is  more  than  enough  time 
to  obtain  the  necessary  permits  in 
nonexigency  situations. 

Response — ^The  process  for  obtaining 
necessary  permits  varies  considerably 
among  localities,  depending  primarily  on 
local.  State,  and  Federal  requirements. 
These  variances  have  a  direct  bearing 
on  time  requirements.  The  rule  has  been 
formulated  to  limit  assistance  to  true 
emergency  situations  but  to  not  deny 
assistance  because  of  time  delays 
beyond  sponsors'  control 

Comment— la.  S  624.5,  the  discussion 
of  environmentally  soimd  construction 
should  specifically  mention  State 
approved  or  certified  Best  Management 
Practices  (BMFs). 

Response — Since  BMP's  are  intended 
to  be  environmentally  sound,  they  are  to 
be  used  whenever  practical  to  achieve 
objectives  of  the  program.  The  broad 
term  environmentally  sound  is  intended 
to  include  BMP's. 

Comment — One  comment  cites 
concern  that  environmental  aspects  of 
emergency  work  may  lead  to  an 
unauthorized  betterment  of  previous 
conditions. 

Response — Section  624.6  limits 
improvements  to  predisaster  conditions. 
The  inclusions  of  environmental 
considerations  in  emergency  work  is 
intended  to  include  only  those  adverse 
environmental  effects  that  might  result 
from  needed  work. 

Comment— A  comment  addressed  the 
requirement  that  local  sponsors  assume 
responsibility  for  operafion  and 
maintenance  of  EWP  emergency  work 
yet  excludes  operation  and  maintenance 
from  eligibility. 

Response-Measures  funded  under 
the  EWP  program  are  limited  to  those 
that  relieve  imminent  hazards  to  life  and 


property.  Operation  and  maintenance 
activities  are  not  considered  to  be 
emergency  measures.  Local  sponsors 
must  agree  to  operate  and  maintain 
measures  as  a  condition  of  assistance. 
The  acceptance  of  these  responsibilities 
by  the  sponsors  includes  that  of  meeting 
the  needs  and  demands  resulting  from 
normal  as  well  as  unusual  situations. 

Comment — Several  commenters 
expressed  concern  that  the  difficulty  of 
separating  operation  and  maintenance 
work  from  EWP  activities  where  both 
are  done  simultaneously  for  more 
efficient  e?q)enditure  of  monies  may 
preclude  cost  savings  that  could  result 
from  combining  operation  and 
maintenance  with  EWP  activities. 

Response — ^Local  agencies  having 
operation  and  maintenance 
responsibilities  should  develop  and  keep 
current  reliable  estimates  of  the  costs  of 
operating  and  maintaining  their  facilities 
and  structures.  Those  estimates  could  be 
used  as  a  guide  in  prorating  costs  for 
emergency  work  and  those  for  operation 
and  maintenance.  The  regulations  do 
not  preclude  cost-saving  combinations 
of  works  but  the  use  of  EWP  funds  to 
cover  the  operation  and  maintenance 
responsibility  of  local  sponsors  is 
prohibited. 

Comment — Section  624.7  places 
limitations  on  the  use  of  EWT  funds. 
Nine  respondents  commented  on  this 
section.  Specific  concerns  on  limitations 
include  (1)  performing  normal  operation 
and  maintenance,  (2)  repairing, 
rebuilding,  or  maintaining  private  or 
public  transportation  faculties,  public 
utilities,  or  similar  facilities,  and  (3) 
performing  work  on  features  of  projects 
installed  under  the  authority  of  Pub.  L 
83-566,  Resource  Conservation  and 
Development  (RC&D),  or  Pub.  L  76-634. 

Response — Section  403  of  Pub.  L  9&- 
334  (10  U.S.C.  2203)  specifically 
authorizes  the  Secretary  of  Agriculture 
to  undertake  emergency  measures  for 
runofi  retardation  and  soil  erosion 
prevention  to  safeguard  life  and 
property  from  floods,  drought,  and  the 
products  of  erosion  in  any  watershed 
whenever  fire,  flood,  or  any  other 
natural  occurrence  is  causing  or  has 
caused  a  sudden  impairment  of  that 
watershed.  This  authorization  limits 
EWP  assistance  to  those  measures  that 
can  be  applied  to  reduce  imminent 
hazards  to  life  and  property.  Disaster 
relief  programs  administered  by  FEMA 
are  available  for  repairing  damages  to 
private  or  public  transportation 
facilities,  public  utilities,  or  similar 
facilities.  To  prevent  overlap  and 
duplication  among  Federal  programs, 
assistance  available  through  odier 
programs  is  not  available  throu^  EWP. 


Local  sponsors  agree  to  the  operation 
and  maintenance  of  woiks  of 
improvement  installed  under  the 
authority  Of  Pub.  L  83-666,  Resource 
Conservation  and  Development,  or  Pub. 
L.  76-534.  Operation  and  maintenance 
agreements  specify  these 
responsibilities.  This  final  rule  is  not 
intended  to  relieve  the  responsibility 
assumed  in  the  agreements.  However, 
the  rules  have  been  modified  to  provide 
exceptions  at  the  discretion  of  the  Chief 
of  the  Soil  Conservation  Service. 

Comment — One  comment  stated  that 
cleanout  of  debris  basins  should 
continue  to  be  eligible  for  SCS 
assistance. 

Response — Debris  basins  are  planned 
and  installed  for  the  purpose  of  trapping 
debris.  They  are  designed  with  the 
provision  of  periodic  cleanout.  Since  this 
is  a  normal  operating  procedure,  such 
work  is  not  included  in  the  emergency 
category. 

Comment — One  comment  suggested 
adding  a  sixth  item  to  S  624.7  to  prohibit 
EWP  work  that  adversely  affects 
downstream  water  rights. 

Response — ^The  rules  and  regulations 
have  been  expanded  to  include  this 
limitation  on  EWP  work. 

Comment— One  comment  noted  that 
existing  coordination  mechanisms 
available  through  State  clearinghouses 
should  be  used. 

Response — Section  624.8  has  been 
changed  to  include  coordination  with 
State  clearinghouses. 

Comment— Hxmerous  commenters 
objected  to  the  detail  of  environmental 
and  economic  assessment  necessary  to 
qualify  for  nonexigency  assistance. 

Also,  one  commenter  suggested  that 
States  be  required  to  determine 
procedural  guidelines  for  reporting 
emergency  situations. 

Response — Each  state  conservationist 
(STC)  is  expected  to  designate  a  basic 
investigation  group.  The  EWP  group 
should  have  a  predetermined  list  of 
standard  unit  values  to  use  in  making 
the  assessment  The  objective  of 
assessments  is  to  help  insiire  that 
measures  installed  with  EWP  assistance 
are  sound  public  investments.  The 
assessment  procedures  are  streamlined 
versions  of  more  complex  procedures 
used  under  normal  circumstances. 

Comment— One  commenter  suggested 
that  an  “Analysis  of  Impact  on 
Downstream  Water  Riots''  be  included 
as  a  part  of  the  investigation  needed 
when  requiring  funds  for  EWP  work. 

/{espouse— rids  suggestion  has  been 
included  in  f  6Z4.6(bK2)  of  the  rule. 
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Dated:  November  6, 1981. 

Norman  A.  Berg, 

Chief,  Soil  Conservation  Service. 

Accordingly,  Part  624  of  Title  7  is 
revised  to  read  as  follows: 

PART  624— EMERGENCY 
WATERSHED  PROTECTION 

Sec. 

624.1  Purpose. 

624.2  Objective. 

624.3  Scope. 

624.4  Administration. 

624.5  Eligible  emergencies,  recipients,  and 
assistance. 

624.6  Eligible  measures. 

624.7  Limitations  on  use  of  emergency 
funds. 

624.8  Environment. 

624.9  Application.  _ 

624.10  Investigation  and  request  for  funds. 
Authority:  Sec.  216,  Pub.  L  81-516,  33 

U.S.C.  701b-l:  and  S  403,  Pub.  L  95-334, 16 
U.S.C.  2203, 5  U.S.C.  301. 

§  624.1  Purpose. 

This  part  sets  forth  the  requirements 
and  procedures  for  Federal  assistance 
administered  by  the  Soil  Conservation 
Service  (SCS)  under  section  216,  Pub.  L 
81-516  and  section  403  of  Title  IV  of  the 
Agricultural  Credit  Act  of  1978,  Pub.  L. 
95-334. 

§  624.2  Objective. 

The  objective  of  the  Emergency 
Watershed  Protection  (EWP)  program  is 
to  assist  in  relieving  imminent  hazards 
to  life  and  property  from  floods  and  the 
products  of  erosion  created  by  natural 
disasters  that  cause  a  sudden 
impairment  of  a  watershed. 

§  624.3  Scope. 

(a)  Authorized  EWP  technical  and 
financial  assistance  may  be  made 
available  when  an  emergency  exists. 
Emergency  water  shed  protection 
consists  of  emergency  measures  for 
runo^  retardation  and  soil  erosion 
prevention  as  needed  to  reduce  hazards 
to  life  and  property  from  floods,  drought, 
and  the  products  of  erosion  on  any 
watershed  imparied  by  a  natural 
disaster. 

(b)  Technical  assistance  includes 
engineering  and  other  technical 
expertise  necessary  for  planning  and 
installing  emergency  measures. 
Emergency  watershed  protection  is 
authorized  in  the  50  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  and  the  U.S.  Virgin  Islands. 

§  624.4  Administration. 

SCS  shall  provide  overall 
administrative  directive  and  guidance 
for  EWP.  SCS  will  transfer  funds  to  the 
Forest  Service  (FS)  of  the  U.S. 
Department  of  Agriculture  (USDA)  at 


the  national  level  for  work  to  be 
installed  by  FS  or  its  cooperators.  Under 
general  program  criteria  and  procedures 
established  by  SCS,  FS  is  responsible 
for  administering  EWP  measures  on 
National  Forests  and  National 
Grasslands.  FS  is  also  responsible  for 
emergency  measures  on  all  forested 
lands  or  rangelands  within  the  National 
Forests,  on  adjacent  rangelands  that  are 
administered  under  formal  agreement 
with  FS,  and  on  other  forest  lands.  On 
these  lands,  emergency  work  is  done  by 
either  SCS  or  FS  as  mutually  agreed.  In 
carrying  out  their  responsibilities,  FS 
and  SCS  work  cooperatively  with  other 
Federal,  State,  and  local  government 
agencies. 

§  624.5  Eligible  emergencies,  recipients, 
and  assistance. 

(a)  Conditions  of  eligibility. 

Emergency  watershed  protection 
assistance  is  made  available  when  the 
following  conditions  of  eligibility  are 
determined  to  exist  by  the  state 
conservationist.  Procedures  for 
providing  emergency  assistance  vary 
according  to  whether  the  watershed 
emergency  constitutes  an  exigency  or  a 
nonexigency  situation.  Emergency 
measures  for  both  types  of  situations  are 
those  undertaken  to  remove  or  reduce 
hazards  created  by  the  disaster  to 
safeguard  life  and  property  from 
flooding,  drought,  or  the  products  of 
erosion. 

(1)  Watershed  Emergency.  A 
watershed  emergency  exists  when  a 
natural  occurrence  causes  a  sudden 
impairment  of  a  watershed  that  creates 
an  imminent  threat  to  life  or  property. 

To  be  eligible  for  assistance,  the 
imminent  threat  to  life  or  property  must 
signiHcantly  exceed  that  which  existed 
before  the  impairment. 

(i)  Natural  occurrence  includes  but  is 
not  limited  to  floods,  fires,  windstorms, 
earthquakes,  volcanic  actions,  and 
drought. 

(ii)  A  watershed  impairment  exists 
when  the  ability  of  a  watershed  to  carry 
out  its  natural  functions  is  reduced  to 
the  extent  of  creating  an  inuninent 
threat  to  life  or  property. 

(iii)  A  sudden  watershed  impairment 
results  from  a  single  natural  occurrence 
or  a  short-term  combination  of 
occurrences.  Watershed  impairments 
resulting  fi'om  long-term  combinations 
or  series  of  natural  or  other  occurrences 
are  not  considered  sudden  watershed 
impairments. 

(iv)  Exigency  and  nonexigency 
situations.  Watershed  emergencies  are 
classified  as  either  exigency  or 
nonexigency  situations. 

(A)  An  exigency  exists  when  the  near- 
term  probability  of  damage  to  life  or 


property  is  high  enough  to  demand 
immediate  Federal  action.  An  exigency 
continues  to  exist  as  long  as  the 
probability  of  damage  continues  at  a 
high  enou^  level. 

(B)  A  nonexigency  situation  exists 
when  the  near-term  probability  of 
damage  to  life  or  property  is  high 
enought  to  constitute  an  emergency  but 
not  sufficiently  high  to  be  considered  an 
exigency.  A  nonexigency  situation 
continues  to  exist  as  long  as  the 
probability  of  damage  remains  high 
enough  to  be  considered  an  emergency. 

(v)  Changes  in  emergency  situations. 
Changes  in  the  near-term  probability  of 
threat  to  life  or  property  will  be 
reflected  by  changes  in  the  classification 
of  emergencies.  As  the  near-term 
probability  that  the  threats  will  be 
realized  is  reduced  because  of 
emergency  assistance  or  other  factors, 
exigency  and  nonexigency  situations 
will  be  appropriately  reclassified. 
Similarly,  as  occurrences  increase  the 
probability  of  threats  to  life  or  property, 
mtuations  previously  considered 
nonemergencies  will  be  appropriately 
reclassified  as  nonexigencies  and 
previous  nonexigency  emergency 
situations  will  be  appropriately 
reclassified  as  exigencies. 

(vi)  Drought  emergencies.  Assistance 
is  available  in  drought  emergencies 
when  the  eligibility  criteria  specified  in 
this  rule  are  met  and  the  Agricultiural 
Stabilization  and  Conservation  Service 
(ASCS)  determines  that  a  drought 
emergency  exists  under  regulations 
promulgated  to  carry  out  sections  401 
and  402  of  the  Agriculture  Credit  Act  of 
1978  (Pub.  L  95-334). 

(b)  Eligible  recipients.  Include  those 
public  or  private  landowners,  land 
managers,  land  users,  or  others  who — 

(1)  Have  a  legal  interest  in  or 
responsibility  for  the  values  threatened 
by  a  watershed  emergency,  and 

(2)  Have  exhausted  or  have 
insufficient  funds  or  other  resources 
available  to  provide  adequate  relief 
firom  the  applicable  hazards. 

Interested  persons  other  than  Federal 
agencies  must  be  represented  by  a 
project  sponsor.  Project  sponsors  must: 
be  a  legal  subdivision  of  a  State 
government  or  a  State  itself;  have 
legal  authority  and  agree  to  use  such 
authority  to  obtain  needed  landrights, 
water  rights,  and  permits;  and  agree 
to  provide  for  the  operation  and 
maintenance  of  completed  emergency 
measures. 

(c)  Eligible  assistance.  (1)  In  an 
exigency — 

(i)  Purchases  and  contracts  may  be 
negotiated  without  formal  advertising. 
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(ii)  Federal  emergency  funds  may  bear 
up  to  100  percent  of  the  construction 
costs  of  emergency  measures. 

(iii)  Funds  must  be  obligated  within  10 
days  after  receipt  of  the  emergency 
funds  or  after  the  date  of  the  Asaster 
event  when  conditions  permit  beginning 
construction  activities,  whichever  is 
later. 

(iv)  Emergency  work  must  be 
completed  within  30  days  after  funds  are 
obligated. 

The  SCS  Chief  retains  discretion  to 
grant  extensions  for  good  cause. 
Documentation  must  support  requests 
for  extensions.  Extensions  may  extend 
an  additional  10  days  for  the  obligation 
of  funds  and  an  additional  30  days  for 
the  completion  of  work. 

(2)  In  a  nonexigency — 

(i)  Federd  emergency  funds  may  bear 
up  to  80  percent  of  the  construction 
costs  for  emergency  measures. 

(ii)  Funds  must  be  obligated  and 
construction  completed  within  220 
consecutive  calendar  days  after  the  date 
of  receipt  of  funds.  Extensions  are 
permitted  at  the  discretion  of  the  SCS 
Chief  if  unforeseen  or  uncontrollable 
events  cause  delays.  A  request  for  such 
an  extension  must  be  documented. 

(3)  Sponsors  may  provide  their  share 
of  construction  costs  in  the  form  of  cash; 
in-kind  services  such  as  labor, 
equipment,  survey,  and  design,  etc.;  or  a 
combination  of  cash  and  in-kind 
services.  Cost  sharing  is  waived  for 
measures  to  be  installed  on  Federal 
lands  such  as  National  Forests  or 
National  Grasslands. 

§  624.6  Eligible  measures. 

(a)  Eligibility.  To  be  eligible  for 
assistance  a  measure  must — 

(1)  Retard  runoff  or  prevent  soil 
erosion; 

(2)  Reduce  threats  to  life  or  property 
resulting  from  a  watershed  emergency; 

(3)  Be  economically  and 
environmentally  defensible  and  sound 
from  an  engineering  standpoint: 

(4)  Be  limited  to  &e  minimum  that  will 
reduce  applicable  threats  to  a  level  not 
to  exceed  that  which  existed  before  the 
impairment  of  the  watershed; 

(5)  Yield  beneHcial  effects  to  more 
than  one  individual;  and 

(6)  Conform  to  rules  and  regulations 
published  by  SCS  for  complying  with 
Executive  Order  11990,  Protection  of 
Wetlands,  and  Executive  Order  11988, 
Floodplain  Management. 

(b)  Documentation.  (1)  When  an 
exigency  does  not  exist,  the  economic 
rationale  of  proposed  measures  must  be 
submitted  in  appropriate  detail  vnth  the 
request  for  funds.  Generally,  the 
exp>ected  value  of  imminent  damages 
(amount  of  damages  multiplied  by  the 


near-term  probability  of  their 
ocoirrence)  must  exceed  the  cost  of 
emergency  measures.  Information 
provided  in  the  request  for  emergency 
funds  to  support  economic  defensibility 
of  the  measures  must  include  but  is  not 
limited  to — 

(1)  Number  and  extent  of  values  at  risk 
because  of  the  watershed  impairment; 

(ii)  Estimated  damages  to  the  values 
at  ri^  if  the  threat  is  realized; 

(iii)  Events  that  must  occur  for  the 
th^t  to  be  realized  and  the  estimated 
probability  of  their  occurrence  both 
individually  and  collectively;  and 

(iv)  Estimates  of  the  nature,  extent, 
and  cost  of  emergency  measures  to  be 
constructed  to  relieve  the  threat. 

(2)  In  nonexigency  situations,  the  state 
conservationist  shall  also  submit 
adequate  information  to  substantiate  the 
environmental  defensibility  the 
emergency  measures  proposed  for 
installation.  This  must  include  but  is  not 
limited  to— 

(1)  Thorough  descriptions  of  beneficial 
and  adverse  effects  on  environmental 
resources  including  Hsh  and  wildlife 
habitat; 

(ii)  Descriptions  of  water  quality  and 
water  conservation  impacts  as 
appropriate;  and 

(iii)  Analysis  of  effects  on 
downstream  water  rights. 

The  Chief  shall  issue  instructions  as 
are  necessary  to  determine  the 
economic  and  environmental 
defensibility  of  measures  proposed  for 
installation  consistent  with  this  rule. 

(c)  Implementation.  (1)  When 
planning  emergency  measures,  emphasis 
should  be  placed  on  measures  that  are 
the  least  expensive  and  most 
environmentally  sound.  The  measures 
are  to  be  accomplished  by  using  the 
least  damaging  construction  techniques 
and  equipment  that  will  retain  as  much 
of  the  existing  characteristics  of  the 
channel  and  riparian  habitat  as 
possible.  Emergency  measure 
construction  practices  may  include  but 
are  not  limited  to  such  things  as 
seasonal  construction,  minimum 
clearing,  reshaping  spoil,  limiting 
excavation  to  one  bank  (on  alternating 
sides  where  appropriate),  and  prompt 
revegetation  of  disturbed  areas. 
Measures  needed  to  offset  adverse 
impacts  should  be  planned  for 
installation  concurrent  with  installation 
of  the  emergency  measures.  If  they 
cannot  be  installed  then,  plans  should 
be  included  to  ensure  their  installation 
within  30  days. 

(2)  An  EWP  team  consisting  of  SCS 
personnel  from  the  National  Office  and 
the  technical  service  center  shall 
determine  the  eligibility  of  all 
permanent,  enduring,  or  long-life 


measures  or  practices  proposed  for 
construction.  The  team  shall  determine 
the  need  for  funds  before  any 
commitments  are  made. 

(3)  Where  lands  under  iurisdiction  of 
FS  are  involved,  the  team  will  be 
assisted  by  FS  representatives  of  the 
National  Office  and  area  or  regional 
offices.  The  team  shall  also  be  available, 
at  the  request  of  the  state 
conservationists,  regional  foresters,  and 
area  directors,  to  help  determine  the 
eligibility  of  other  EWP  measures  or 
practices  and  to  assist  with 
administrative  details. 

§  624.7  LMtations  on  use  of  emergency 
funds. 

Emergency  watershed  protection 
funds  may  not  be  used  to: 

(a)  Perform  operation  or  maintenance 
(periodic  work  that  is  necessary  to 
maintain  the  efficiency  and 
effectiveness  of  a  measure  to  perform  as 
originally  designed  and  installed). 

(b)  Solve  watershed  problems  that 
existed  before  the  disaster. 

(c)  Repair,  rebuild,  or  maintain  private 
or  public  transportation  facilities,  public 
utilities,  or  similar  facilities. 

(d)  Perform  work  on  features  of 
projects  installed  under  the  authority  of 
Pub.  L.  83-566,  Resource  Conservation 
and  Development,  or  Pub.  L.  78-534. 

(e)  Perform  work  on  measures 
installed  by  other  Federal  agencies. 
Exceptions  may  be  made  at  the 
discretion  of  the  Chief  of  SCS. 

(f)  Construct  worics  that  would 
adversely  affect  downstream  water 
rights. 

(g)  Make  improvements  to  public  or 
private  property  not  essential  to  the 
reduction  of  threats  caused  by 
watershed  improvement 

(h)  Perform  any  work  not  determined 
to  be  economicaUy  and  environmentally 
defensible  under  the  provisions  of  this 
rule. 

§  624.8  Environment 

Environmental  aspects  of  emergency 
work  are  to  be  given  careful 
consideration.  A  program  environmental 
impact  statement  for  EWP  work  has 
been  developed  in  compliance  with 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (Pub. 

L.  91-190,  83  Stat  852  (42  U.S.C.  4321  et 
seq.)).  The  SCS  Chief  shall  notify  the  * 
Director  of  the  Environmental  Protection 
Agency  by  letter,  with  a  copy  to  the 
Chairman  of  the  Council  on 
Environmental  Quality,  when  funds  are 
made  available  for  emergency  work. 

The  notification  is  to  be  a  supplement  to 
the  program  environmental  impact 
statement  An  environmental 
assessment  is  to  be  prepared  for  all 
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nonexigency  situations.  State 
conservationists  shall  notify  concerned 
area  and  held  ofHces  of  the  U.S.  Fish 
and  Wildlife  Service,  the  Environmental 
Protection  Agency,  and,  through  existing 
coordination  mechanisms  of  State 
clearinghouses,  the  State  fish  and  game 
and  other  appropriate  agencies  of 
anticipated  EWP  work.  They  shall  invite 
the  assistance  of  these  agencies  in 
preparing  environmental  assessments 
and  in  planning  and  implementing  the 
emergency  work.  Archeological, 
historical,  or  other  special  expertise 
needed  is  to  be  solicited  from 
appropriate  agencies  and  groups. 
Environmental  and  other  considerations 
are  to  be  integrated  into  emergency 
work  by  using  an  interagency  and 
interdisciplinary  planning  approach. 

§  624.9  Application. 

Sponsors  may  apply  to  any  SCS  office 
for  EWP  assistance.  SCS  shall  help 
sponsors  prepare  their  applications.  The 
SCS  offices  are  defined  in  Part  600  of 
this  chapter.  Information  supplied 


should  include  the  nature,  location,  and 
scope  of  the  problems  and  the 
assistance  needed. 

§  624.10  Investigation  and  request  for 
funds. 

(a)  On  receipt  of  an  application  for 
E^^,  the  state  conservationist  and 
regional  forester  or  area  director,  where 
appropriate,  shall  immediately 
investigate  the  emergency  situation  to 
determine  if  EWP  is  applicable.  In 

,  carrying  out  EWP  work,  state 
conservationists  shall  take  into 
consideration  two  broad  types  or 
degrees  of  emergency  situations:  (1)  an. 
imminent  situation  of  unusual  urgency — 
and  exigency — and  (2)  an  emergency 
requiring  action  but  of  less  urgency  than 
an  imminent  situation.  (See  §  624.5) 

(b)  Prompt  remedial  action  to 
eliminate  an  imminent  threat  to  loss  of 
life  is  to  be  provided  when  an  exigency 
exists.  The  state  conservationist  shall 
notify  Project  Development  and 
Maintenance  and  indicate  the  nature  of 
the  emergency  and  the  estimated 


amount  of  funds  needed.  If  funds  are 
made  available,  the  state 
conservationist  may  authorize  actions 
necessary  to  remedy  the  emergency.  The 
state  conservationist  shall  confirm  the 
situation  in  a  memorandum  to  the  Chief 
that  explains  the  nature  of  the 
emergency,  the  location  of  the 
emergency,  the  kind  of  remedial  work 
and  funds  needed,  sponsors,  description 
of  potential  damage,  etc.  In  these 
situations,  the  memorandum  from  the 
state  conservationist  with  its  brief 
information  constitutes  the  request  for 
funds. 

(c)  If  an  exigency  does  not  exist  but 
the  impairment  justifies  emergency 
assistance,  the  state  conservationist 
shall  submit  a  request  for  funds  to  the 
Chief  within  60  days  after  the  disaster 
event.  Neither  SCS  nor  FS  may  commit 
funds  until  notified  by  the  National 
Office  of  the  availability  of  funds. 
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